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CD/14/220						             RECOMMENDATION No. LCR 20786(b)

INDUSTRIAL RELATIONS ACT, 1946 TO 2012
SECTION 26(5), INDUSTRIAL RELATIONS ACT, 1990


PARTIES:
AER LINGUS

                    - AND -

IRISH MUNICIPAL, PUBLIC AND CIVIL TRADE UNION


DIVISION:

Chairman:			Mr Duffy
Employer Member: 		Ms Cryan
Worker Member:		Ms Tanham


SUBJECT:

1. Hearing arising from LCR20786 & LCR20786(a)

BACKGROUND:

2. This dispute came before the Court for investigation pursuant to section 26(5) of the Industrial Relations Act, 1990. The Court issued its recommendation LCR20786 on 12th June 2014. The Court issued its recommendation LCR20786(a) on 11th July 2014.

RECOMMENDATION:

This dispute came before the Court by way of a reference back of issues arising from Recommendation LCR20786, issued on 12th June 2014. 

In that Recommendation the Court dealt with a range of issues in dispute between the parties which were investigated pursuant to section 26(5) of the Industrial Relations Act 1990. While the Court dealt definitively with some issues in that Recommendation other matters were referred back to the parties for further negotiation.  In that context the Court stated that its recommendation should be regarded as interim in nature and that it would continue to monitor progress in achieving final agreement on all issues. The Court went on to say that it would continue to be available to issue any supplemental recommendations that may be necessary to assist the parties in their deliberations. 

The Court issues a supplemental Recommendation, LCR 20786(a) in July 2014. It met with the parties again on 15th December 2014 and a range of outstanding issues were identified. There were also issues outstanding from an earlier Recommendation of the Court (Recommendation LCR20664) and it was agreed that these matters would also be dealt with at a resumed hearing. 

The parties subsequently provided the Court with comprehensive submissions on all outstanding issues and a hearing was held on 27th February 2015. 

What follows are the final and definitive recommendations of the Court on all matters now in dispute between the parties. They are intended to provide the basis upon which all of those issues should be fully and finally resolved.  


Time Off Post Transatlantic Duties 

It is acknowledged that this claim is cost increasing in nature. The Court dealt with this claim, in part, in Recommendation LCR20786. The Court does not see any basis upon which it could now go further than it did in that Recommendation. Accordingly the Court does not recommend concession of the Union’s claim. 


Introduction of a 5/3 Roster 

In Recommendation LCR20786 the Court stated: - 

The Court Recommends that the parties establish a technical group, consisting of not more than six representatives on each side, to consider the technical and operational changes that should be made for the purpose of designing and implementing a fixed 5 / 3 roster for cabin crew engaged in short haul flights. 

These arrangements should be consistent with the requirement to deliver the high level of productivity, set by the Greenfield Agreement, without affecting the Airline’s cost base in all aspects of its operations. The parties should then proceed to agree an appropriate trial of a new fixed 5/3 roster for the cabin crew concerned. 

Any disagreement that emerges in this process should be dealt with in accordance with 1 above. 

It is now accepted by both parties that the introduction of such a roster would result in additional costs, although there are some differences as to the amounts involved. The clear intention of the Court was that the introduction of a 5/3 roster should be on a cost neutral basis. As it is now clear that the design and implementation of a 5/3 roster cannot now be achieved on the basis envisaged by the Court, it cannot recommend that the Unions claim for the introduction of such an arrangement be conceded at this time. However, should the parties identify a basis upon which this objective can be achieved on a cost neutral basis the matter can be further considered. 


Collective Agreements

There is fundamental disagreement between the parties as to the status and standing of a document entitled ‘Cabin Crew Roster, Planning and Roster Operation Policies’ which was published in January 2011 and subsequently amended in February, March and April 2011 (referred to as ‘The Green Book’). There is also a related disagreement on the standing of certain other agreements which the Company contends have been superseded by the Green Book. According to the Union the Green Book was unilaterally produced by the Company and its content was never agreed. According to the Company the document incorporates the terms of two arbitration reports relating to rostering and related arrangements for cabin crew and the agreed outcome of a process of negotiation and conciliation at the LRC.  

It is clear that the content of the Green Book corresponds practically verbatim to the terms of the arbitration finding of February 2011, which in turn clarified and expanded upon the first arbitration finding of August 2010. The Union acknowledges that to be the case but contend that the Green Book does not represent a definitive version of the agreed position on rostering because it fails to incorporate earlier agreements dealing with that subject which have neither been terminated nor amended. 

Consequently, the question now arising is whether the Green Book should be read as containing a comprehensive and free standing agreement on roster planning and operation, as contended by the Company, or whether it must be read in conjunction with other earlier agreements, as contended by the Union. 

As pointed out above, the Green Book is, in effect, a faithful transposition of the final arbitration of February 2011. The arbitration report has the same status as a collective agreement and it logically follows that the Green Book must attract a similar status. In these circumstances the Court cannot accept the Union’s contention that the Green Book lacks the status of a collective agreement. 

The union contends, however, that the Green Book is incomplete and that it must be read in conjunction with earlier agreements.

Both of the arbitrations referred to were undertaken against the background of a collective agreement concluded between the parties a central feature of which was to provide for the working of 850 block hours per annum by each cabin crew member. The purpose of these arbitrations was to determine the changes in working arrangements, including roster planning and operation, that would be required meet that objective. 

In interpreting any agreement the role of the Court is to give optimum effect to the object or purpose that the agreement was intended to achieve. That applies equally in this case where the issue in dispute relates to the interpretation of a process of arbitration.  On that approach it seems clear that the arbitration findings of 2010 and 2011 were intended to provide a comprehensive and definitive set of rules and procedures against which cabin crew rosters would be designed and managed so as to achieve the imperative for which the process was undertaken. The continued existence of other agreements, dealing with or having consequential impact on the same subject matter, would be inimical to the achievement of that objective and would be inconsistent with the presumed intention of both arbitration findings and the negotiation at the LRC that preceded that process. As the Green Book faithfully incorporates the terms of both arbitration reports, and its terms have consistently been applied for the past four years, it follows that it should be accepted as a free standing and definitive agreement on the design and management of rosters. 

Accordingly, the Court recommends that the Company’s position concerning the status of the Green Book be accepted. 


Status of other ‘Agreements’

In relation to the current status of other agreements raised by the Union the Court recommends as follows:-

IPO Document 
The Court is satisfied that this document contains a statement of the Company’s position on matters relating to the IPO and that it does not have the status of a collective agreement. 

Occupational Sick Leave 
The letter from the Head of Employee Engagement & Relations to the Union dated 24tth February 2004 represents a confirmation of an agreement between the parties on the matter to which the letter relates. The Court recommends that the content of this letter should be accepted as constituting a collective agreement. 

Crew Rest Area Contingency Agreement 
The terms of this agreement are set out in clear and unambiguous terms in a document dated 12th June 2009 signed on behalf of both parties. 

The terms of that document constitute a collective agreement which remains valid and in force. The Court recommends that it be accepted as such.   

Subject to the above, the Court recommends that the list of subsisting collective agreements put forward by the Company in conjunction with its submission to the Court be accepted by both parties. 

In the context of the above, and for the sake of completeness, the Court wishes to again point out that no collective agreement can be regarded as immutable for all time. Where circumstances change materially from the time an agreement was concluded either party is entitled to seek an amendment or termination of the agreement. But they must do so through normal negotiating arrangement including, where necessary, the use of third party adjudication mechanisms. Unless and until it is otherwise agreed through that process, the requirements of good industrial relations practice dictates that all parties honour and abide by their agreements in full.     


Interpretation of Agreements 

Section 5.6 Protocol
Section 5.6 of the roster policy document makes no provision for an involvement of the type sought by the Union. In so far as the company undertook to facilitate some level of involvement by the union in dealing with disputes concerning the application of this provision, that commitment should be honoured. However, the Court believes that the Union’s proposal on a protocol for resolving disputes goes further than what was envisaged. Accordingly, the Court does not recommend that the Union’s proposal be accepted. 

Section 7.6 of the Green Book 
It is accepted by both parties that the standard crewing complement is 8. The language of section 7.6 of the Green Book allows for only one viable interpretation. On its plain and ordinary meaning it comes into play where more than the standard complement of crew members are carried.  Moreover, it clearly provides that the resting facilities to which it refers must be separated from the flight deck and from passengers. 

In that respect the Union’s interpretation should be accepted. 

Proration Of In Week Special Leave 
Since the block hours of full time staff are calculated on an annual basis the same mode of calculation, pro rata, should apply to part time staff. 

In that respect the Company’s interpretation should be accepted

Non-Implementation of IWSL Agreement 
What is in issue in relation to this agreement is a complaint of non-implementation rather than a question of interpretation. The implementation of agreements is a matter for the parties rather than for the Court. 

B757 Agreement 
Three issues were raised under this heading. The Court recommends as follows in relation to these issues: -
Promotions 
The Court has examined the LRC document, dated 15th November 2013, upon which reliance is placed by the Union. The Court cannot see how this document could be interpreted as having the effect contended for by the Union. 

The Court does not recommend that the Unions position on this issue be accepted. 

Procedures for 5 Crew
The Court notes that the Company has successfully operated with 4 crew members since March 2014. The Court does not recommend any change in that arrangement.

Provision of Financial Information 
The Court recommends that the Company engage without further delay with the nominated advisor in accordance with the agreement.

Supervisors
The Court addressed this issue in part in Recommendation LCR20786(a). The Court now recommends that, subject to that Recommendation, the terms of the Company’s document entitled ‘In Flight Services Management Restructuring’ dated 6th June 2014 be accepted in its entirety. 



Signed on behalf of the Labour Court




[bookmark: _GoBack]12th July, 2015							KEVIN DUFFY
JMcC									Chairman


NOTE

Enquiries concerning this Recommendation should be in writing and addressed to Jonathan McCabe, Court Secretary.
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